In 2000, the 11th Circuit Court provided the largest single award in special education history to date, approximately $2.5 million, to two teenaged students who were deaf. The students were judged to have been denied a free, appropriate public education (FAPE), having spent their academic careers in generic special education classes for students with multiple disabilities without the benefit of access to a communication system; the services of a certified, qualified teacher of the deaf; or related services. This article describes the case from the perspective of FAPE, least restrictive environment, and due process in the presence of guardians who did not understand the implications of the Individual Education Program (IEP) teams' decisions; presents a chronology of the case; explores the implications for various stakeholders; and discusses the catastrophic impact on the social, emotional, communication, and academic development and earning potential of the students.
The Individuals with Disabilities Education Act Amendments of 1997 (IDEA, 1997) and its predecessors, the Education of All Handicapped Children's Act (EAHC; PL 94-142, 1975 ) and the Individuals with Disabilities Education Act (IDEA), promise that all children with disabilities will receive a free, appropriate public education (FAPE). Although challenged in the courts during the law's early years (Campbell v. Talladega County Board of Education, 1981) , the provision of FAPE has stood the test of time, with court after court reinforcing FAPE (Education for the Handicapped Law Report, 1978 Report, -1989 . Given this unswerving support, it seems astonishing that denial of FAPE could still occur; yet such was the case for F. M. and L. G., two deaf public school students in the state of Alabama. Deaf since birth, the two were denied FAPE, having been placed in classrooms of students with severe and multiple disabilities but with no teacher who had knowledge of deafness or sign language.
In the absence of an available language model, children with hearing loss cannot develop communication skills (Calderon, 2001; Grimshaw, Adelstein, Bryden, & MacKinnon, 1998) . Failure to provide students who are deaf or hard of hearing with a communication system by which they can access the curriculum has a profound influence on the outcomes of their education and on their employability (Wheeler-Scruggs, 2002 ). In the case of F. M. and L. G., adolescents at the time of the proceedings, the court levied a judgment that could reach as much as $2.5 million against the school system for compensatory damages as allowed by the Handicapped Children's Protection Act of 1986 (HCPA, . HCPA provides the opportunity for court-ordered Susan R. Easterbrooks, a Professor of Deaf Education, was an expert witness on behalf of the defendants in the case reported and was empaneled by the court to oversee the students' educational programs as a result of the legal actions on behalf of the students. Linda R. Lytle, a psychologist specializing in the needs of individuals who are deaf or hard of hearing, was an expert witness on behalf of the defendants and was empaneled by the court to oversee the students' educational programs. Patricia M. Sheets, Coordinator of the Counselor Educationrelief in the following areas: injunctive relief, tuition reimbursement, and attorneys' fees (Yell & Espin, 1990) . In addition, the court appointed an expert panel (referred to henceforth as the Panel) to oversee the students' programs from the time the judgment was rendered until the students turn 26 years of age. When a school system fails to provide students who are deaf or hard of hearing with FAPE, it is a costly mistake.
Previous Research and Court Cases Surrounding FAPE
Historically, the courts have deferred judgment regarding instruction and methodology to educators who possess special expertise in academic matters (Newcomer & Zirkel, 1999) . In Henrick Hudson District Board of Education v. Rowley (1982) , the court established the principle that it should not favor one instructional methodology over another but should leave this decision to the educators. Although seemingly reasonable, this may not be an appropriate solution in some cases because it is ''asking the same professionals who had excluded handicapped children in the past to now ensure their rights to an appropriate education '' (Kuriloff, 1975 , as cited in Newcomer & Zirkel, 1999 . Further, this decision assumes that the educators involved in a particular case possess the necessary special expertise; however, in the case of deafness, many school systems, especially those in rural areas, do not have on staff even one individual with special expertise in deafness-related issues, much less enough individuals with special knowledge of deafness to constitute a multidisciplinary team (Easterbrooks, 1999) . Rowley also set forth a two-part test for determining whether a child is receiving FAPE:
1. Has the education agency complied with the procedures of PL 94-142? 2. Is the child's plan reasonably calculated to enable the child to receive educational benefits?
Educational benefits were defined as measures that allow the child to maintain passing marks and to be promoted from grade to grade.
Some school systems have attempted to take the position that they were unable to provide FAPE to students with disabilities due to insufficient funds. Even prior to PL 94-142, Mills v. Board of Education (1972) disallowed the insufficient funds argument as an excuse for denial of FAPE. Additionally, some circuit courts have provided compensatory relief, whereas others have not (Osborne & Russon, 2001 ; Polera v. Board of Education of Newburgh Enlarged City School District, 2002; Wayne Co. Regional v. Pappas, 1999) . In the case of F. M. and L. G., failure to provide FAPE resulted in both the state and the students paying a high price because of the school system's negligence.
Mandated Procedures
During the original legislative discussions that surrounded the development of IDEA, Senator R. T. Stafford (R-Vermont) reportedly stated, ''It is part of the rhythm of life in this country, an unconscious assumption, that our children will be educated. So it should be for the handicapped child and his parents. It should not be, for them, a court battle'' (Winnick, 1987) . In other words, parents should not have to seek the support of an attorney to assure that their children receive a free, appropriate public education in the least restrictive environment (LRE). Unfortunately for F. M. and L. G., it took a court battle to secure for them a program that should have been an unconscious assumption as well as their legal right. This failure will result in a permanent deficit in their education, as described later in this article.
When parents dispute the decision of an Individualized Education Program (IEP) team, IDEA 1997 provides them with several procedures for resolving a conflict. First, they can engage in mediation with the school system (42 U.S.C. Sec. 1415 e). Second, an impartial hearing officer may conduct a due process hearing (42 U.S.C. 1415 f). Often, attorneys are present at this stage of due process because the nature of a hearing tends to be adversarial. Third, some states also allow for a second level of due process, which is a state-level administrative review (Robinett, 1993) . When either side has exhausted all these options for resolution, it may file a civil lawsuit in either state or federal court (Newcomer & Zirkel, 1999) .
F. M. and L. G.
Given the long history of a legal requirement for FAPE and all the other provisions of IDEA 1997 and its predecessors, one can only imagine the reaction of the attorney when F. M. and L. G. came to her office on two consecutive days in 1998. Guardians for both students were seeking enforcement of their legal rights more than two decades after the 1975 EAHCA had passed.
Case History
In this case, F. M. and L. G. were placed in a class for children with multiple and severe disabilities without support from a teacher having knowledge of sign language or expertise in the instructional practices appropriate for students with hearing loss. Thus, not only was participation in the regular curriculum not possible, but the students were not provided an appropriate alternative curriculum or related services.
At the time the students were first represented by an attorney, F. M. was 14 years old and L. G. was 17 years old. Both were still attending a special education class located in an elementary school building, even though their records indicated that they were placed in seventh and tenth grades, respectively. F. M.'s mother, a nonreader who had gone through the school system's special education program herself, was unaware of her son's rights because she could not read the documents given to her. L. G.'s grandmother and guardian was not properly apprised of her rights until 1997-1998, and she was unaware that other services should have been in place. As a result, the students were denied FAPE.
Administrative and Legal Proceedings
Prior to filing the federal lawsuit in this case, the students were required to go through the administrative process set out in the IDEA (42 U.S.C. Sec.1415). On or about June 29, 1998, L. G. requested a due process hearing pursuant to the IDEA, and F. M. requested a hearing on or about June 30 of the same year. In both cases the students, who were of average or better intelligence as assessed by the psychologist for the defendants, alleged that the school system denied them the special education and related services to which they were entitled. They alleged that they were denied FAPE and were discriminated against because of their deafness. The IDEA mandates that the school must notify the parents of a disabled student of their rights any time the school proposes or refuses to change their child's identification, evaluation, or educational placement as set out in IDEA (42 U.S.C.
1415[b], [c], and [d])
. On January 20, 1999, an administrative hearing officer issued her decision, stating the following:
The hearing officer cannot find the LEA [local education agency] has provided the most basic floor of opportunity to this student nor can she find even any de minimus educational benefit conferred upon the child. . . . It is clear that the LEA failed to provide the student with a free, appropriate public education and the hearing officer so finds.
The hearing officer went on to find that there was ''a blatant failure to produce any records that the Parent had ever been notified of her due process rights'' (29 IDELR 848). On May 20, 1999, the hearing officer in the L. G. due process proceedings issued a decision stating that L. G. was not mainstreamed but had been placed in the most restrictive environment available and had little contact with nonhandicapped students. L. G.'s teacher was certified to teach students with mental retardation and had no special training to instruct students with deafness. The hearing officer expressed concern that previous evaluations performed by the school system were not adequate. The hearing officer found that the school denied FAPE to L. G. during her entire school career. This hearing officer found that L. G.'s guardian was not properly apprised of her rights until the 1997-1998 school year, at which time she took advantage of those rights and sought an attorney to initiate due process. The hearing officer concluded that, ''As a consequence, no amount of subsequent compensatory services will correct this shameful circumstance'' (The Due Process Decision of L.G. v. Barbour Co. School Board, before the Department of Education of the state of Alabama, Special Ed. No. 98-36).
A due process hearing request was filed by each student with the State Department of Education on or about June 10, 1999. A hearing was never set nor was a decision rendered regarding these requests of the State. Complaints were subsequently filed for violations of the IDEA; Section 504 of the Rehabilitation Act; Title II of the Americans with Disabilities Act, 42 U.S.C. 1983; and the United States Constitution by both students in the federal district court for the middle district of Alabama. The cases were consolidated and combined under the court number CV99-A-155-N. The plaintiffs' psychologist provided information regarding present levels of performance, educational and vocational needs, and the need for compensatory instruction, indicating the need for an appropriate education and vocational training. One expert witness for the defendant rendered a statement that there was no need for compensatory instruction and opined that the students' prognoses would have been equally poor ''given their IQs, early onsets of deafness, and degrees of hearing loss,'' even had they received more appropriate services. The plaintiff 's second expert witness provided evidence that one of the students may have had the potential to develop spoken communication, and both students had the potential to develop more than just ''satisfactory'' (as predicted by the defendant's expert) communication skills, had they had appropriate early intervention and instruction.
Settlement
On or about August 2, 2000, United States District Judge W. Harold Albritton held a pro ami hearing and approved the settlement agreement. The judge agreed that compensatory instruction was required and ruled that the students were eligible for compensatory educational services until the age of 26. The family of the older plaintiff was awarded $25,000 in immediate relief; the school system was ordered to make available up to $80,000 per year for one student and $85,000 per year for the other student until age 26; and the students are to receive a trust fund of $250,000 for one student and $275,000 for the other in increasing allotments through age 30. In total, the judgment has the potential of reaching approximately $2.5 million. Unable to manage such an expense, the school system had to turn to the state's catastrophic fund to cover the charges to the system. Thus, the school system managed to avoid the penalty; however, other school systems should not depend on receiving such assistance from their states.
Student Outcomes
As a result of the legal proceedings, the students were sent to the state's school for the deaf, where one remained for three and the other for four years. At the school, the students developed a rudimentary ability to use American Sign Language. Their skills, however, are unlikely ever to be commensurate with their potential, had they been enrolled in an appropriate program early in their academic careers. At the time of school exit, neither student was able to read at a much higher level than when they entered the school for the deaf. This is the expected outcome for older students who lack the language processes that underlie literacy (Bowe, 2002; Dew, 1999) . Consequently, they will remain low-functioning readers for the rest of their lives.
Although it is not a foregone conclusion that F. M. and L. G. are generally low functioning but are rather products of inappropriate instruction, comparison with the low-functioning population may provide insight into their needs. Students who are deaf and generally low functioning need a great deal of assistance in developing independence (Wheeler-Scruggs, 2002) . Primarily as a result of poor communication skills, including deficient literacy skills (Long, 1996) , students who are deaf and low functioning need assistance with independent living (e.g., domestic tasks, personal accommodations, transportation), personal finances, and employment (e.g., job seeking, job ethics, pay and benefits, relationships at work, and workplace accommodations). These functional objectives, along with literacy, are the foundation services that were put into place for F. M. and L. G. in their postschool compensatory program, which will continue until they are no longer under the guidance of the court-appointed panel.
Discussion
The case of F. M. and L. G. arose from due process issues and highlights several issues important for school administrators to understand. These are discussed below, followed by a general discussion of overall implications.
What ''Least Restrictive Environment'' Means Regarding Students with Deafness
The basic premise behind the LRE clause of IDEA is that children are best educated in an environment close to their home schools that provides access to the same curricular and instructional opportunities as their nonhandicapped peers. This premise assumes that a child has the ability to communicate with his or her peers and the ability to understand the communication attempts of his or her teachers. For students who are deaf, communication with peers and teachers who hear does not occur automatically, and a special class or school where others with whom they can communicate freely may in fact be the LRE. ''Any setting, including a regular classroom, that prevents a child who is deaf from receiving an appropriate education that meets his or her needs, including communication needs, is not the LRE for that individual child'' (Aldersley, 2002, p. 198) .
The LRE clause of the law accounts for approximately 76% of cases of hearing students who go to court (Newcomer & Zirkel, 1999 ). Yet it has taken the courts and lawmakers several decades to identify an appropriate definition of LRE from the perspective of students who are deaf or hard of hearing. LRE is a complex issue with regard to those students (Aldersley, 2002) . In the Commission on Education of the Deaf 's (COED, 1988) Recommendation #3, the Commission asked the Department of Education to ''refocus the least restrictive environment concept by emphasizing appropriateness over least restrictive environment.'' Recommendation #4 appealed to the Department to ''provide guidelines and technical assistance to state and local educational agencies and parents to ensure that an individualized education program for a child who is deaf takes into consideration the following: severity of hearing loss and the potential for using residual hearing; academic level and learning style; communication needs and the preferred mode of communication; linguistic, cultural, social, and emotional needs; placement preference; individual motivation; and, family support'' (Bowe, 1988, p. 24) . As a result of the Commission's suggestions, Robert Davila, the first deaf individual to hold the position of Assistant Secretary of Education, wrote the following Policy Guidance in October 1992:
The unique communication and related needs of many children who are deaf have not been adequately considered in the development of their IEPs. . . . The Secretary believes it is important that State and local education agencies, in developing an IEP for a child who is deaf, take into consideration such factors as: 1) communication needs and the child's and family's preferred mode of communication; 2) linguistic needs; 3) severity of hearing loss and potential for using residual hearing; 4) academic level; and 5) social, emotional, and cultural needs, including opportunities for peer interactions and communication. In addition, the particular needs of an individual child may require the consideration of additional factors. For example, the nature and severity of some children's needs will require the consideration of curriculum content and method of curriculum delivery in determining how those needs can be met. (Federal Register, Vol. 57, #211, p. 49275) .
These clarifications of the interpretation of LRE were incorporated into the statutory language of IDEA during the 1997 reauthorization of PL 94-142 (i.e., IDEA, 1997) . The regulations that came out of this new language were very specific and directed the IEP team to:
Consider the communication needs of the child, and in the case of a child who is deaf or hard of hearing, consider the child's language and communication needs, opportunities for direct communications with peers and professional personnel in the child's language and communication mode, academic level, and full range of needs, including opportunities for direct instruction in the child's language and communication mode. (C.F.R. Sec.
300.346[a][2][iv]).
In the case of F. M. and L. G., the LRE clause of PL 94-142 was clearly ignored when they began school. When Policy Guidance was provided in 1992, F. M. was 8 years of age and L. G. was 11, but these clarifications were ignored. When the amendments of 1997 were codified, F. M. was entering his teens and L. G. was well into in the teen years, but the fundamental issues of communication needs and opportunities for direct communication with peers and teachers were still unmet. As a result, F. M. and L. G. were denied FAPE in the LRE.
Due Process When Parents Have Needs
Parents are important partners in their children's educations. For example, parental involvement, maternal communication, and a family's use of available community services are strong predictors of success for deaf children in language, early reading, and social emotional development (Calderon, 2000) . In addition, due process is predicated on the assumption that a student's parents are involved decision makers who possess the knowledge of communication modalities, language options, and instructional approaches at a level where they can provide the school system with guidance regarding their child's needs. (For a comprehensive discussion of the parental role, see Aldersley, 2002.) Kluwin and Corbett (1998) studied the characteristics of parents of deaf children who participated in their children's educational programs and found that older caregivers (as in L. G.'s case) and younger mothers who were dropouts (F. M.'s mother attended special education classes herself and achieved a level of instruction similar at best to that of many dropouts) were least likely among five groups of parents with different socioeconomic and educational traits to be involved in the IEP process for their children. Additionally, in the sample studied, the older caregiver and younger dropout groups were comprised of significantly more African-American interviewees than were the other groups, which was also true of F. M. and L. G.'s caregivers. Kluwin and Corbett (1998) speculated that these two groups probably did not understand the culture of the school, and ''their day-to-day lives are a struggle both in an absolute sense of functioning near the poverty line and in regard to their perceptions of their resources to respond to the child's needs'' (p. 430). They further suggested that ''these two groups of women will require social system support to overcome their educational and financial limits, and they will require counseling in order to understand how to deal with school systems'' (p. 431). The authors of this article have been queried on many occasions regarding the culpability of the parents in this case. This is tantamount to blaming the victim of a crime.
When the parents of a student who is deaf or hard of hearing face the circumstances described, it is unreasonable to expect that they will be articulate, knowledgeable advocates for their children. Not only were F. M. and L. G. denied FAPE in the LRE, but the school system also neglected to provide their parents/ guardians with sufficient support to understand the nature of their children's disabilities and to understand their responsibilities within the context of due process. As mentioned earlier, L. G.'s grandmother did not receive information about her rights until the 1997-1998 school year, and F. M.'s mother was unable to read the materials the school gave her, having failed to be taught to read by the very school system that was then denying her child's educational rights.
Language Deprivation and Communication as a Fourteenth Amendment Right
Children who are deaf or hard of hearing do not learn a complete, grammatically mature language unless they are in the presence of others whose communication systems are accessible (Gallaway & Woll, 1994; Spencer & Lederberg, 1997) . Siegel (2002) argued that deafness creates a ''suspect class'' (a group of individuals with an immutable characteristic, such as race or color, who might be discriminated against based on the characteristic) that is denied its fundamental rights under the Fourteenth Amendment whenever communication is a fundamental component of the experience from which they are in effect barred. He argued that when a state imposes compulsory education on a student yet makes that experience impossible, this violates the Fourteenth Amendment. A hearing loss and the communication barriers that result place deaf students in a ''suspect class'' because an education is dependent on having a usable communication system. Failure to provide a deaf student with a communication system by which he or she can access compulsory education violates that student's Fourteenth Amendment rights (Siegel, 2002) . Clearly, the right to FAPE was denied to F. M. and L. G. because they were not provided with the necessary teachers and services by which they could develop a communication system or have access to the general curriculum that comprised their school system's compulsory education program.
Implications for Students F. M. and L. G.'s communication skills may always remain limited, in turn limiting their reading abilities. Their limited ability to read will negatively affect their earning power. Although they will have access to a trust fund that is being administered monthly as an allowance, increasing as they get older through the age of 30, this will provide them each with just slightly more than what they would receive from welfare and will allow them simply to subsist. Persons of average intelligence such as F. M. and L. G. have significantly greater earning potential than the income provided by the trust fund. Socially, they may always remain behind their deaf peers because they missed out on all the developmental experiences that would have been available in a more appropriate setting where communication and information were readily accessible. Their relationships with their families are likely to suffer due to their limited development. In short, the impact on these students' communication, education, literacy, social, emotional, and vocational outcomes is catastrophic.
Implications for Administrators
The school system in this case was not severely affected financially because the state stepped in and paid the bill. Had the county been required to pay the bill, it would have bankrupted the school system. Other administrators cannot count on their states to bail them out, and a judgment of this nature would be catastrophic for most systems. Administrators must recognize that ignoring FAPE for deaf children puts their school systems at risk for costly punitive damages.
Through the efforts of the COED Report, Davila's Policy Guidance, and language in IDEA 1997 requiring special consideration of the communication needs of a child who is deaf, there is greater awareness that students with hearing loss pose greater than average challenges for school systems. This requires IEPs to address more challenges than those often created for individuals with other types of special needs. Unfortunately, these provisions are poorly understood and poorly addressed. This area in special education is ripe for further litigation. Administrators must make sure that they understand the implications of these provisions, that their employees understand them, and that real efforts are made to meet the communication and other special needs of students who are deaf. At minimum, administrators should have:
Procedures in place for finding the necessary expertise when it does not exist within their school systems. Special education administrators must have training and experience in working with the special needs population. They must also seek the support of deaf education professionals when making specialized decisions affecting students with hearing loss. This often requires going outside of the system.
An understanding of the differences between methodology issues and language issues. For example, Total Communication (using signs in English word order) is not an instructional method. It is a form of representation of a language. Children with hearing loss possess a predisposition to language acquisition that is modified by their early experiences. One cannot impose either Total Communication or instruction through spoken language upon a child with a hearing loss and call it a methodology. Administrative decisions regarding whether to use sign or speech are not methodology decisions but rather decisions that enhance or limit a student's ability to access instruction. Language issues must be considered separately from instructional methodology issues. communication is being discussed more and more in the literature and would provide new guidance for meeting the needs of this population. Current research documenting better outcomes for students with good communication skills can support this effort.
Disseminate findings to regular educators, especially decision makers who may not be familiar with the research on students who are deaf or hard of hearing. Deaf education as a field has tended to isolate itself from both the special and general education communities. Information must be disseminated to those individuals who lack adequate knowledge.
Determine best practices for improving outcomes for low-performing deaf students. With the current level of immigration, we are seeing more students who are deaf and who have had limited or no education prior to entering U.S. schools. These students, especially the adolescents, are among the most difficult to educate because their needs are the least understood.
Develop effective language, academic, and vocational options for the older, low-functioning deaf students. Public monies are generally tight, and the education of the older, low-functioning population of students with deafness is expensive. New approaches to this age-old problem must be sought.
Implications for IDEA Reauthorization
Clearly, the most influential force for change in special education is the IDEA. For this reason, we conclude with implications for IDEA reauthorization. Legislators involved in the reauthorization of IDEA should support language that will prevent cases such as that of F. M. and L. G. from occurring in the future. This includes but is not limited to the following:
Changing the requirement for IEP teams to ''consider'' the language and communication needs of the child who is deaf or hard of hearing, as well as opportunities for direct communication with peers and professionals, to a requirement to ''provide for'' the language and communication needs and opportunities for direct communication.
Clarifying the definition of a multidisciplinary team for a student with hearing loss to include two or more members in addition to the parents with specific preparation, experience, and expertise in the needs of students who are deaf or hard of hearing. Adding language that addresses the meaningful participation in the IEP process of illiterate or undereducated parents and guardians or by parents and guardians who are unfamiliar with the culture and language of American schools. Including language that effectively halts how schools blatantly ignore the communication barriers imposed by a hearing loss while imposing compulsory education that students cannot access, as described by Seigel (2002) . This should include the availability of significant instruction in auditory development for some children and the availability of significant instruction in American Sign Language Arts, commensurate with the emphasis on English Language Arts, for others.
In summary, when FAPE is denied to students who are deaf, LRE and due process are challenged, and the case for a Fourteenth Amendment right to communicate (Siegel, 2002 ) is strengthened. These issues were discussed along with implications for various stakeholders. The case of F. M. and L. G. provides a clear example of what can go catastrophically wrong when school systems fail to provide FAPE in the LRE and with the informed consent of parents and guardians. Given the long history of legislative, regulatory, and case law support, there is no excuse in this country for cases such as that of F. M. and L. G.
